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- Specéds, of.
of title 28, United States:Co
in the.item relating to chapier-il by

“ing out “Customs Court” and inserting
“United . States Court of International
Trade”. :

SEc. 626. The table of chapters for part

1IX of title 28, United States Code, is amended -

in the item relating to chapter 55 by striking
" out “Customs Court” and inserting “United
States Court of International Trade”.

SEc. 627. (a) The section heading for sec-
-tion 1541 of title 28, United States Code, i
-amended by striking out “Customs Court”

- and inserting “Court of International
Trade”.

» (b) The table of sections for chapter 93,
title 28, United States Code, is amended in
the item relating to section 1541 by striking
out “Customs Court” and inserting “Court
of International Trade”. :

Sgc. 628. (a) The section heading for sec-
“tlon 2601 of title 28, United States Code, is
amended by striking out “Customs Court™
and inserting “Cowrt of International
Trade”. . - :

(b) The table of sections for chapter 167,
title 28, United States.Code, is amended in
the item relating to section 2601 by striking
out “Customs Court” and inserting “Court of

- International Trade"”.

TITLE VII--TECHNICAL AND
CONFORMING AMENDMENTS
SEc. 701. Section 337(c) of the Tariff Act
of 1930 1s amended-—— .
(1) by inserting immediately after “Ap-
- peals” the following: *, subject to chapter 7
of title 5, United States Code,”; and
(2) by striking out the last sentence and
Inserting in lieu thereof the following: “Not-
withstanding the foregoing, review of com-
mission determinations under subsection
(d), (e), and (f) as to it findings on the
amount and nature of bond, the appropriate

remedy, or the effect of such order on the"

public health and welfare, competitive con-
ditions in the United States economy, the
production of lke or directly competitive
- -articles in the United States, and the United
States consumers, shall be reviewable only
_for abuse of administrative discretion.”.
¥ Sec. 702. Section 516A(=) (1) of the Tariff
Act of 1930 1s amended by inserting “or such
. other time as provided by statute” immedi-
ately after “30 days”. .

Sec. 703. The second sentence of section
516A(c)(2) of the Tarif Act of 1930 1s
amended to read as follows: “In ruling upon
& request for such infunctive rellef, the court
shall consider the factors set forth in sece
tion 2643(e) of title 28, United States Code.”,

SEC. 704, The second sentence of section
516A(d) of the Tariff Act of 1930 is amended
to read-as follows: “The party filing the ac-
tion shall notify all such Inferested parties

of the filing of an action under this section '

in the form, manner, style and within the
time prescribed by the rules of that court.”,

SEC. 705. Sectlon 592(e) of the Tariff Act
of 1930 1s amended In the introductory para-
graph to read as follows:

“(e¢) COURT OF INTERNATIONAL TRADE AND
DisTrRICT COURT PROCEEDINGS. —Notwithstand-
ing any other provision of law, in 8Ny Proe
ceeding commenced by the United States in
the Court of International Trade or in a
‘United. States district court, under section
604 -of this Act for the recovery of any mone-

Iy penalty claimed under this seotion, or

ransferred from the Court of International
- Trade to a district court under section 1581
of title 28, United States Code—",
. EC. 706. (a) The second sentence of the

‘cond paragraph of paragraph (b) of sec-
tion 641 of the Tariff Act of 1930 is amended
by striking out all that appears after “fil.
Ing,” and before “sixty,” and inserting in
lieu thereof “in the Court of Customs and
Patent Appeals, within", ‘

A {(b) The second paragraph of section

The table .of chapters for part T
Code; is-amended - b

es Code, ‘apply 'to
Court of Customs and Patent Appeals?
SEC. 707. (a) Section 25048) 0f-t)
Act of 1974 is ameénded E ’ 40U
“court of appeals-for the eire which
such worker-or group is located or in the
United States Court- of Appeals for the bis-

trict of Columbis Cireuit” and inseriing in -
lieu thereof “Court of International Trade”, -’

(b) (1) Section 250(c) of the Trade Act
of 1974 1s amended by Inserting the follow-
ing immediately after the -first -sentence:
“The Judgment of the Court of International
Trade shall be subject to review by the
United States Court of Customs and Patent
Appeals as prescribed by the. rules of the
Court of Customs and Patent Appeals.”,

(2) Section 250(c) of the Trade -Act of
1974 is further amended by striking out
“court” the second time it appears and
Inserting in Heu thereof “Court of Customs

-and Patent Appeals”.

SEc. 708. Section 518(a) of title 28, United
States Code, is amended by inserting “and
in the Court of International Trade” fmme-
diately after “Claims”,

Sec. 709. Section 751 of title 28, United
States Code, is amended by adding at the
end thereof the following:

“(f) When the Court of International
Trade is sitting in a Judicial district other
than the Southern and Eastern Districts of
New York, the clerk of that district court
or an authorized deputy clerk, upon the
request of the chief judge of the Court of
International Trade and with the approval
of that district court, shall act in the dis-
trict as clerk of the Court of International
Trade In accordance: with the rules and

orders of the Court of International Trade

for all purposes relating to 4ny case pend-
ing before the court.”,.

SeEC. 710. Section 1331(a) of title 28,
United States Code, 1s amended by edding
et the end thereof the following: “The dis-
trict courts shall not possess Jurisdiction
under this section over any matter within
the exclusive jurisdiction of the Court of
International Trade.”.

Sec. T11. Section 1337 of title 28, United
States Code, 18 amended by adding at the
end thereof the following:

“(¢) The district courts shall not possess
Jurisdiction under this section over any mat-
ter within the exclusive jurisdiction of the
Court of Internationsal Trade.”.-

'SEc. T12. Section 13855 of title 28, United
States Code, is amended by adding at the
end thereof the following: “The Court of
International Trade shall have Jurisdiction
of any such action or proceeding commenced
in such court under section 1582 of this
title.”, .

Sec. T13. Section 1356 of title 28, United
States Code, is amended by adding-at the end
thereof the following: “The Court of Inter-
national Trade shall have jurisdiction of any
such action or proceeding commenced in
such court under section 1582 of this title.”.

SEc. T14. The second paragraph of section
1491 of title 28, United States Code, is
amended by inserting “within the exclusive
Jurisdiction ‘of the Court of International

Trade, or” after “suits” the first time its ap- -

pears in the first sentence.

Sec. 715. Section 1919 of title 28, United
States Code, 1s amended by Inserting “or the
Court of International Trade” after “court”
the first time In appears. -

SEc. 716. Sectlon 1963 of title 28, United
States Code, is amended by inserting the
following immediately after “district court”
the first time it appears: “or in the Court of
International Trade”.

Sec. 717. The first paragraph of section

soub

CONGRESSIONAL RECORD —HOUSE

ber 1,1980.

nissal of any action commenged prior 10 th
date ‘of enactment u%d;x Jrisdietional sta-
tutes relating to i nited States Customs
Court or theUnited States Conrt of Customs
end Patent Appeals in effect before the date
of enactment of this Act.

(c) (1) Except as provided in piragraph

(b) Nothing'in this Act shall cause the dig- . -

© (2), in reviewing any determinsdtie

before January 1, 1980, under section 803 of
the Tariff Act of 1930 ar the Antidumping
Act, 1921, the Court of Interniational Trade
and the Court of Customs and Patent Ap-
peals shall base its rewiew on the aw as it
existed on the date of such determination,
(2) The scope of review and-procedures for
such review shall be governed by -the prowi-

sions of, and the amendments madeé by, this 7

Act.
MOTION OFFERED BY MR. VOLKMER

Mr. VOLKMER, Mr. Speaker, I offer .

a motion. e

The Clerk read as follews:

Mr. VOLKMER moves to strike out all after
the -enacting clause of the Senate bill, S.
1654, and to insert In leu thereof the pro-
visions of H.R. 7540, as passed by the House.

The motion was agreed to.
The Senate bill was ordered $o be read
& third time,awas read the third time,

and passed, and a motion to. reconstder

was laid on the table.

GENERAL LEAVE
Mr. VOLKMER. Mr. Speaker, I

“unanimous -consert. ¥hat el Members. ..
may have 5legislative days within whi¢h

to revise and extend their remarks on
H.R. 7540, the bill just passed.

The SPEAKE

objection to the request of the

man from Missouri? S
There was no objection. S
—— R

gentle-

R pro tempore. Is there

DOCUMENTARY MATERIALS PRAVA- .

-~ CY PROTECTION-AC'F OF 1980

Mr. KASTENMEIER. Mr, Speaker; I
move te suspend the rules-and pass the
bill HLR. 3486) to limit governimentsl
search and seizure of materials-possessed
by persons involved in first-amendment
activities, to provide a remedy for. per-

sons aggrieved hy violationg of the pre-..

visions -of this act, and for other pur-

poses, as amended. T »
The Clerk read as follows: . -
HR. 3486 . - ) i
Be it enacted by the Senaté and House
of [Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the *“Documentary
Materials Privicy Protection Act of 1§80".

UNLAWFBL ACTS - - . :

SEC. 2. (a). NSTwithstanding any ether ew, =

it shall be unlawful for a povernment offieer
or employee, in connection with the’inves-_-
tigation or prosecationof a criminal offense,
to search for or seize any. werk. —predueﬁ
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materials possessed by a person in.connec-
tion with a purpose to disseminate to the
public a newspaper, book, broadcast, or oth-
er similar form of public communication, in
or affecting interstate or foreign commerce;
but this provision shall not impair or affect
the ability of any government officer or em-
ployee, pursuant to otherwise applicable law,
to search for or selze such materials, if—

(1) there is probable cause to believe that
the person possessing the materials has com-
mitted or is committing the criminal of-
fense to which the materials relate: Pro-
vided, however, That a government officer or
employee may not search for or seize mate~
rials described in subsection 2(a) under the
provisions of this paragraph if the offense
to which the materlals relate consists of
the receipt, possession, communication, or
withholding of such materials or the in-
formation contained therein (but such a
search or seizure may be conducted under
the provisions of this paragraph if the of-
fense consists of the recelpt, possession, or
communication of information relating to
the national defense, classified information,
or restricted data under 18 U.S.C. 763, 18
U.S.C. 794, 18 US.C. 797, 18 US.C. 798,
42 U.S.C. 2274, 42 U.S.C. 2275, 42 U.S.C 2277,
or 50 U.S.C. 783); or

(2) there is reason to believe that the
immediate selzure of the materials 1s nec-
essary to prevent the death of or serious
bodily injury to a human being.

(b) Notwithstanding any other law. it
shall be unlawfu] for a government officer or
employee, in connectlon with the investiga«
tion or prosecution of a criminal offense, to
search for or seize documentary matertals,
other than work product, possessed by a

- person in connection with a purpose to dis- -

seminate to the public a newspaper, book,
broadcast, or other similar form of public

communication, in or affecting interstate or

foreign commerce; but this provision shall
not impair or affect the ability of any gov-
ernment officer or employee, pursuant to
otherwise applicable law, to search for or
seize such materials, if—

(1) there is probable cause to believe that
the person possessing the materials has com-
mitted or is committing the criminal of-
fense to which the materials relate: Pro-
vided, however, That a government officer
or employee may not search for or seize ma-
terials described in subsection 2(b) under
the provisions of this paragraph if the of-
fense to which the materials relate consists
of the receipt, possession, communication, or
withholding of such materials or the in-
formation contained therein (but such a
search or seizure may be conducted under
the provisions of this paragraph if the of-
fense consists of the receipt, possession. or
communication of information relating to
the national defense, classified information,
or restricted data under 18 U.S.C. 793, 18
U.S.C. 794, 18 U.S.C. 797, 18 U.S.C. 798, 42
U.S.C. 2274, 42 U.S.C. 2275, 42 U.S.C 2277,
or 50 U.S.C. 783); or N

(2) there is reason to believe that the im-
mediate seizure of the materials is necessary
to prevent the death of or serious bodily
injury to a human being; or

(8) there is reason to belleve that the giv-
ing of notice pursuant to a subpena duces
tecum would result in the destruction, sal-
teration, or concealment of the materials;
or

(4) the materials have not been produced
in response to a court order directing com-
pliance with & subpena duces tecum, and

(A) all appellate remedies have been ex-
hausted; or

(B) there is reason to believe that the de-
lay in an investigation or trial occasioned
by further proceedings relating to the sub-
pena would threaten the interests of justice.

In the event a search warrant 1s sought pur-
suant to this subparagraph, the person pos-
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sessing the materials shall be afforded ade-

quate opportunity to submit an affidavit

setting forth the basis for any contention

that the materials sought are not subject to

selzure.

INAPPLICABILITY OF THIS ACT TO SEARCHES AND
SEIZURES CONDUCTED TO ENFORCE THE CUS-
TOMS LAWS OF THE UNITED STATES

Sec. 8. This Act shall not impair or affect
the ability of a government officer or em-
ployee, pursuant to otherwise applicable law,
to conduct searches and seizures at the bor-
ders of or at international points of entry
into the United States in order to enforce
the customs laws of the United States.

REMEDIES

Sec. 4. For violations of this Act by an
officer or employee of the United States,
there shall be a cause of action against the
United States as provided by section 1346(b)
and chapter 171 of title 28, United States
Code. Remedies against the United States
provided by this section shall be the ex-
clusive remedy or sanction, including the
Exclusionary Rule,

DEFINITIONS

Sgc. 5. (a) “Documentary materials”, as
used in this Act, means materials upon
which {nformation is recorded, and includes,
but is not limited to, written or printed ma-
terials, photographs, motion picture films,
negatives, video tapes, audio tapes, and other
mechanically, magnetically or electronically
recorded cards, tapes, or discs, but does not
mean contraband, the fruits of a crime, or
things otherwise criminally possessed, or
property designed or intended for use or
which is or has been used as the means of
committing a criminal offense.

(b) “Work product”, as used in this Act,
means any documentary materials created
by or for a person in connection with his
plans, or the plans of the person creating
such materials, to communicate to the pub-
lic, except such work product as constitutes
contraband or the fruits or things otherwise
criminally possessed, or property designed
or intended for use or which is or has been
used as the means of committing a criminal
offense.

(c) “Any other governmental unit,” as
used in this Act, includes the District of
Columbia, the Commonwealth of Puerto
Rico, any territory or possession of the United
States, and any local government, unit of
local government, or any unit of State
government.

TITLE II. ATTORNEY GENERAL
GUIDELINES

SEeC. 201. (a) The Attorney General shall,
within six months of date of enactment of
this Act, issue guidelines for the procedures
to be employed by any Federal officer or em-
ployee, in connection with the investigation
or prosecution of an offense, to obtain docu-
mentary materials in the private ™ 3session
of a person when the person is not reasonably
believed to be a suspect in such offense or
related by blood or marriage to such a sus-
pect, and when the materials sought are not
contraband or the fruits or instrumentalities
of an offense. The Attorney General shall
incorporate in such guidelines—

(1) a recognition of the personal privacy
interests of the person in possession of such
documentary materials;

(2) a requirement that the least intrusive
method or means of cbtaining such materials
be used which do not substantially jeopard-
ize the availability or usefulness of the ma-
terials sought to be obtained.

(3) a recognition of special concern for
privacy interests in cases in which a search
or seizure for such documents would intrude
upon a known confidential relationship such
as that which may exist between clergyman
and parishioner; lawyer and client; or doctor
and patient; and

(4) a requirement that an application for

|IA-RDP85-00003R000300040008-9 ) ~

September 22, 1980

s warrant to conduct a search governed by
this Title be approved by an attorney for
the government, except that in an emer- |
gency situation the application may be ap-
proved by another appropriate supervisory
official if within 24 hours of such emergency
the appropriate United States Attorney 1s
notified.

{(b) The Attorney General shall collect
and compile information on, and report an-
nually to the Committees on the Judiciary
of the Senate and the House of Representass
tives on the use of search warrants by Fed--
eral officers and employees for documentary
materials described in subsection (a) (3).

Sec. 202. Guldelines issued by the Attor:
ney General under this Title shall have th
full force and effect of Department of Jus-
tice regulations and any violation of these
guidelines shall make the employee or offi-
cer involved subject to appropriate adminis-
trative disciplinary action. However, an issue
relating to the compliance, or the fallure
to comply, with guidelines issued pursuant
to this Title may not be litigated, and a
court may not entertain such an issue as
the basis for the suppression or exclusion of
evidence.

The SPEAKER pro tempore. Is a sec-
ond demanded?

Mr. McCLORY. Mr. Speaker, I de-
mand a second.

The SPEAKER pro tempore. Without
objection, a second will be considered as
ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Wisconsin (Mr. KASTEN-
MeIER) Will be recognized for 20 minutes,
and the gentleman from Illinois (Mr.
McCrory) will be recognized for 20 min-

“utes.

The Chair now recognizes the gentle-~
man from Wisconsin (Mr. KASTENMEIER) .

Mr. KASTENMEIER. Mr. Speaker, 1
yield myself such time as I may con-
sume,

Mr. Speaker, sometimes a longstand-
ing principle of constitutional jurisprul
dence is thrown into doubt by a decision
of the Supreme Court which——while it
may answer a narrow question based on
specific facts—leaves Government offi-
cials and members of the public in doubt
as to how to interpret the law. When
this occurs it is often best for Congress
to step in to fill the void, rather than to
await the results of many years of poten- -
tial litigation which will again redefine
the principle. This is the case with re-
spect to the'matter before us today—leg-
islation to redefine a portion of the law of
search and seizure in response to the
Supreme Court’s decision in. Zurcher
against Stanford Daily in 1978.

Prior to Stanford Daily, the long estab-
lished interpretation of the fourth
amendment had held that a search war-
rant was considered to meet the consti-
tutional ban on general searches only :if
the evidence sought constituted contra-
‘band, or fruits or instrumentalities qf
a crime. This rule was modified in 1967 in
Warden against Hayden to permit
searches for mere évidence, but the facts
of that case involved evidence obtaingd
incidental to an arrest. )

In the Stapford Daily case the Su-
preme Court swept away 200 years of
jurisprudence greatly limiting searches
directed against innocent third parties.
The opinion of the Court, delivered by
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fying the stand o be
ing such warrants as one of “reasonable-
ness.” Further, while recognizing that

any reasonableness requiremefit must-be  -of

where @ newspaper was inyolved, "t
Court’s opinion did not conclude that
wfirst amendment placed any addi
restraints on such searches. . . -
The public and congréssional resp
to the Supreme Court's- decision
fimmediate. Newspaper . editorials
peared all over the country condemning
the Court’s decision. And-in Co: Tess
numerous members, of every'ideglogies
and political stripe, introduced remeas
legislation. Meanwhile, the - President
ordered the Attorney General to study
the issue and make a legislative recoms

mendation to him. After consultation - s
with constitutional scholars, ‘eivil liber- -

tarians, law  enforcement authorities,
and Capinet officers, the President rec-
ommended H.R. 3486, the bill hefore us
today. ™~ ’
As introduced the bill before you pro-
tected third parties from arbitrary
searches only where first amendment in-
terests were involved. However, with the
exception of the Department of Justice,
not a single witness in favor of the legis-
lation testified that the protections of
the bill should be limited to the press
alone. In fact, the representatives of
~ media organizations were among the
strongest proponents of expanding the
‘legislation to protect all innocent third
" parties from arbitrary search and sei~
zure. A great deal of apprehension was
expressed about singling out the press
‘for special treatment.

“As a result, when the committee met
sfor markup it was agreed that the legis-
lation should be extended to provide
guidance to Federal law enforcement of-
ficials as to the circumstances under
which search warrants should be used to
obtain information from innocent third
parties other than those engaged in first
amendment activities. However, because
of the constitutional and policy impli-
cations of regulating the police powers
of State and local authorities, the com-
" mittee decided to limit the applicability
of any broader third party provisions of
| the bill to searches by Federal officials
only. Of course, we would hope that State
legislatures would follow suit, and indeed
eight States have already enacted simi-
" lar legislation. With respect to searches
directed against persons preparing mate-
rials for broadcast or publication, we
retained the features of the original
bill—which apply to State and local as
well as Federal officials. The justification
involved is the historie obligation of the
#ederal Government to protect the free
speech values of the first amendment.

. At this point I should note for Mem-
~:¥rs that the Department of Justice and
veral of our colleagues opposed the
amendment adopted by the committee
which appears in its report filed on Mav
30. While the Attorney General strongly
urged us to fill the legal void created by
the Stanford Daily case in the first
amendment area, he desired more flexi-

ported. ’

gion to apply for a warrant for a thir

party searcnh an administrative mat
o:be handled solely within the Depdrt

1+ ment of Justice, acting pursuant to stat- -
guidelines, rather than a judicial

iter, requiring the supervision of:

Judge issuing the warrant. This is basi= .
cally. the procedure which was approved .
griier by the Senate when” it passed™

54790, the counterparf to H.R. 3486.
hdeed Mr. Speaker, I hope that with the
passage of this. committee ‘amendment
the Senate may accept the Hduge bill
without the necessity of a.conférence.
In addition to providing.fo#sadminis-
trative guidelines rathér%ﬁ n judicial

permission for seeking & “third party

search warrant, the committee amend-
ment contains several other minor
changes in the reported bill. -

Finally, we have incorporated the sug-
gestions of the gentleman from Ohio
(Mr. KinoNEss) for certain technical
and clarifying changes. - :

Mr. Speaker, this is a reasonable bill.
It consists entirely of language drafted
or approved by law enforcement officials
themselves. It enjoys the support of
members of all political persuasions. It is
endorsed by groups such as the American
Society of Newspaper Editors, the Radio
Television News Directors Association,

. the American Newspaper Publishers As-

sociaton, the American Medical Associa-
tion, and American Psychiatric Associa-
tion as well as the ACLU and others.
With the committee amendment being
offered in conjunction with the bill, I be-
lieve it 1s a noncontroversial bill.

Mr. Speaker, I believe that the com-
mittee has acted reasonably to fill the
legal void created by the Supreme Court
in the Stanford Daily case and urge the
the House to approve this historic and
much needed legislation. -

0 1600

Mr. McCLORY. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. McCLORY asked and was given
permission to revise and extend his
remarks.) B

Mr. McCLORY. Mr. Speaker, I want to
commend the gentleman from Wiscon-
sin (Mr. KASTENMEIER), the subcommite
tee and the full committee for having
produced this very important piece of
legislation and also to state that the
gentleman from Wisconsin has fairly and
accurately and fully -explained. this
legislation. .

Mr. Speaker, I rise in support of H.R.
3486, the Docuimentary. Materials Pro-
tection Privacy Act. When this bill was
reported by the full Judiciary Commit-
tee, I strongly opposed it on the basis of
section 3 of the bill. Section 3 of the bill
would have extended the restrictions on

cher of Palo Alto. N e :
1t is my privilege to represent boththe - . -

RD—HOUSE -

y.Teasons for oppo=
By the Jus-

e law enforce-
The-difficulty of

Tty search. :
enforce) the time the Jud
er :

$486; T

I o uld be deléted
amendment, ‘section 3 would be delets
from.the bill and t ortieytreneral .

H.R. 3486, with section-3 deleted; dnd
a guideline approach -adopted in lieu
thereof, represents a bill which will pro-
vide adequate protection for important -
privacy rights, while insuring legitimate -
law enforcemient needs. 1 urgeiny. col- -
leagues to supporbthe passage of HR,
3486, .~ e T T

Mr.-Speaker, I yield such-time as he
may consume to my colleague, the gen»
tleman from California (Mr. McCLos-
KEY).. ‘.

7

[.1610 : T

(Mr. McCLOSKEY ask and was given . ...

permission to revise and extend his re-
marks.) : L
Mr. McCLOSKEY. Mr. Spedker, I
would - like to--commend the chairman -
and members of ‘the"Committée-on the -
Judiciary for bringing this bill- to the -
floor in this form. I think it would haye: :
been tragic if we had allowed this session
of Congress to elapse without resolving
the problem that -Mr..-Justice “Stevens
referred to in his opinion in the case’t
the Stanford Daily against Chief Zurs

city of Palo Alto and.Stanford Univer-
sity. It was significant that in this raid
by the Palo Alto Police Department. of -

the editorial offices of the Stapdord Dally =

that the city couneil of the city of Palo
Alto, after winning<their case in court,.
took the position that Congress should. -
amend ‘the law as it is doing in this
fashion, . . = - : _

I-am sure there are a number of us:

who would like to extend the protections .

for the press that are containgd.in-t
bill to innocent third
haps priests and

who have generall
against search and. seiz
but in view of the need to he
legislation enacted to protect:
and in view of the othe;

bill; it seems-to, m

all of-us should support th

powers-by Federal

" committes

ers_and_doctors - '
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tleman from California that it is con-
templated that the guidelines which are
mandated by the new section 3 of this
legislation, which have been worked out
with the Department of Justice, that
- protection will be provided for the pri-
vacy which exists between attorney and
client, between patient and doctor, and
other rights of privacy which we do want
protected. In other words, this is not
merely a bill which is directed to the
journalists, although we want to protect
thelr interests as well, but we, at the
same time, want to be sure that there are
no unlawful, unconsitutional searches
and seizures, and we expect that the
guidelines will protect these constitu-
tional rights of all American citizens.
Mr. McCLOSKEY. I thank the gentle-
man. I look forward. to the formulation
ofthose gnidatines by the Attorney Gen-
. eral. I hope he will carry on that high
tradition whieh has only recently been
established at the Department of Justice.
The SPEAKER pro tempore. Will the
gentleman from Wisconsin (Mr. KASTEN-
MEIER) yield to the gentleman from Ore-
gon (Mr. AuCom) at this point?
Mr., KASTENMEIER. I yield to the
gentleman from Oregon.

REQUEST TO CONSIDER SENATE
AMENDMENTS TO HOUSE AMEND-
MENTS TO S. 1442, AUTHORIZING
DOCUMENTATION OF VESSEL
“SARA"” AS VESSEL OF THE UNITED
STATES WITH COASTWISE PRIV-
ILEGES *

MT. AUCOIN. Mr. Speaker, T ask unan-
imous consent to take from the Speaker’s
desk the Senate bill (S. 1442) to author-
ize the documentation of the vessel, Sara,
. as a vessel of the United States with

coastwise privileges, with Senate amend-
- merts to the House amendments thereto,
and agree to the Senate amendments.

The Clerk read the title of the Sen-
ate bill,

The Clerk read the Senate amend-
ments to the House amendments, as fol-
Iows:

Page 3, line 23, of the House engrossed
amegflment. strike out “berth” and insert
“load™.

Page 4, line 2, of the House engrossed
amendment, strike out “berthing* and insert
“loading”. '

Page 4, after line 4, of the House engrossed
amendment, insert:

8ec. 6. Notwithstanding section 27 of the
Merchant Marine Act, 1920, as amended (46

U.S.C. 883), or any other provision of law to*

the contrary, the vessel known as the Scuba
King, official numbered 532376, owned by
Bernard Despins, shall be entitled to be docu-
mented to engage in the fisheries and the
coastwise trade upon compliance with the
usual requirements, so long as such vessel is,
from the date of enactment of this section,
continuously owned by a citizen of the
United States. For the purposes of this sec~
tion, the term “citizen of the United States”
_ 1ncludes corporations, partnership, and as-
sociations, but only those which are citizens
of the United States within the meaning of

:%ctlon 2 of the Shipping Act, 19168 (46 U.8.C.
2).

The SPEAKER pro tempore. Is there
objection to the request, of the gentleman
from Oregon (Mr. AvCoIN) ?

Mr. McCLOSKEY., Mr. Speaker, re-
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serving the right to object, I wonder if I
could ask the gentleman from Oregon to
explain what, if any, changes are in the
bill from that.tha$ passed the House on
suspension last August 26?

Mr. AuCOIN. Mr. Speaker, will the
gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tleman from Oregon.

Mr. AUCOIN. Yes; I would be pleased
to respond to my friend from California.
The other body on September 19, 1980,
passed S. 1442 with two changes. The
Senate added another vessel to the _six
named in the bill, the Scuba King, which
has the same characteristics as the other
six vessels that the House included in its
legislation. ’

In addition to that, the Senate chan_ged
the priority berthing to priority loading,
& change which all agree is necessary so
that vessels which have berthing priority
will not tie up and occupy scarce dock
space before the hold which it' has con-
tracted to carry is available for loading.
Those are the only changes.

The SPEAKER pro tempore. The Chair
would like to advise the gentleman from
Oregon (Mr. AuCoIN) that the time now
being consumed comes from the time of
the gentleman from Wisconsin (Mr.
KASTENMEIER) .

Is there objection to the request of the
gentleman from Oregon (Mr, AuCoIN) ?

Mr. DANIELSON. Mr. Speaker, I ob-
Ject.

“The SPEAKER pro tempore. Objection
is heard.

The Chair now recognizes the gentle-
man from Wisconsin (Mr. KASTENMEIER) .

DOCUMENTARY MATERIALS
PRIVACY PROTECTION ACT

Mr., KASTENMEIER. Mr. Speaker, I
yvield myself 1 minute to express my
thanks to the members of the committee
who worked on this bill. I refer to some
of the amendments which were in fact
offered by various members of the full
committee and the subcommittee of the
Committee on the Judiciary and to indi-
cate as a result of the colloquy between
the gentleman from Illinois  (Mr. Mc-
CLorY) and the gentleman from Califor-
nia (Mr. McCroskzy), who was an early
proponent of legislation, that indeed sec-
tion 3 iIs replaced by title II, Attorney
General guidelines. It 1s quite explicit in
terms of what it requires in terms of the
development of guidelines. It calls for
those guidelines to have the full force
and effect of the Department of Justice
regulations, and it also calls upon the
Attorney General to report annually to
the committees of the Congress in terms
of this matter so that we will be able to
monitor on a year-to-year basis the issu-
ance of such warrants, and whether the
procedures are as contemplated.

The SPEAKER pro tempore. The time
of the gentleman from Wisconsin (Mr.
KAsTENMEIER) has expired.

Mr. KASTENMEIER. Mr. Speaker, I
yield 4 minutes to the gentleman from
California (Mr. DANIELSON) .

(Mr. DANIELSON asked and was
given permission to revise and etxend
his remarks.)

Mr. DANIELSON. Mr, Speaker, I

September 22, 1980

have come to the well reluctantly but
necessarily because I oppose this bill,
1 think it is & bad bill, and I hope that
tomorrow when the time comes to vote,
it will be defeated.

I have not seen the amendment which
the gentleman from Wisconsin refers to.
Apparently it is not in print. I did in-
quire for it earlier this afternoon. So I
do not know for sure what it contains.

However, I must therefore address my-
sel fto the bill as it is in print.

In the first place, I respectfuly sub-
mit that we are not here dealing with ¢
a question of constitutionality. The Su-
preme Court of the United States in the
case of Zurcher v. Stanford Daily, 1978,
reported at 436 U.S. at 547, found that
this search, that this issuance of a war-
rant, was constitutional. We are not con-
fronted with the issue of constitutional-
ity. ) .

I respectfully submit that if these ac-
tivities are not unconstitutional, we are
here, by this law, diminishing the avail-
ability of the search warrant to be used
in connnection with the enforcement of
our criminal laws.

If these activities were unconstitu-
tional, this bill would not be necessary
because we can neither add to, nor sub-
gact from, the Constitution by legisla~

on.

I oppose the purposes of this bill, H.R.
3486, in their entirety. I believe that
there should be no special exceptions
from the coverage of the fourth amend-
ment for those persons known as the
press, nor for anyone else.

The bill would exempt from the reach
of search warrants materials in the pos-
session of persons who intend to dis- "
seminate the material to the public in
some form of public communication,
whatever that may be. There are certain .
limited exceptions. !

In my opinion the Congress would be
making a gross and unacceptable error
if it were to create an elite class of per-
sons, be they press or anyone else, who
would enjoy a privileged status under
our laws and the Constitution. It is fun-
damental in our system of justice that
no one should be above the law and the
Constitution. The Judiciary Committee
itself made that point eminently clear
when it voted articles of impeachment
against former President Nixon. And the
Supreme Court of the United States
clearly did the same in its decision in
the United States v. Nizon, 418 U.S. 683
(1974),

Those who fear that law enforcement
has the right, under present law, to con-
duct unreasonable and unwarranted X«
cursions into the private papers of the
peoplg could well read again the clear and
exacting standards for searches which
are set forth in the fourth amendment to
the Constitution, which provides: -

The right of the people to be secure in
thei_r persons, houses, papers, and effects,
against unreasonable searches and seiz-p
ures, shall not be violated.

And no warrants shall issue, but upon
probable cause, supported by oath or
affirmation,

And particularly describing the place

to be searched, and the persons
to be seized, per or things
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< Tat damental area of pnvacy shall not be
violated, and that no search warrant can
issue uniess:

: First. The proposed search: is reason-
‘able; .

Second. There is probable cause:

Third. Supported by oath or affirma-
tion;

« Fourth. Describing with particularity;
Fifth. The place to be searched; and
Sixth. The persons or things to be

seized.

Y These are very high standards They
have stood the test of time and trial
since 1791; - they have been briefed,
argued, debated, and refined in numerous
decisions of our courts; and they have
provided the American people with a
degree of security in their persons,
homes, papers and effects that has never
been equaled in any society.

Further, there are, other safeguards
which prevent the indiscriminate issu-
ance of search warrants. For instance, we
must remember that search warrants are
not issued by the law enforcement au-
thorities themselves. Those officers must
g0 to court or a magistrate and apply
for the issuance of the warrant. That ap-
plication must reflect the probable cause
and other particulars set forth in the
fourth amendment, and it must be sup-
ported by oath or affirmation before the
court will issue the warrant.

.. The special elite corps which the bill

" would protect in its section 2 is indefin-
able. I submit that very nearly anyone or

_ everyone can reasonably contend that he
plans to disseminate the documentary

Jmaterial in his possession to the public
in some form of public communication:
either now or later. This would certainly
apply to anyone who has the intent of

sgver -distributing to the public a news-

- letter, 2 mimeographed flyer, some gossip
on a radio talk show, or a handbill, as
well as to a traditional newspaper.

I respectfully submit that this is bad
legislation, and it should be soundly de-
feated. Its great evils are that it creates
an elite corps of persons who would be
above the law—a classification to which
a responsible and professional newsman
should not subscribe; it creates sanctu-
aries for the concealment of evidence of
crime; and it would impose severe and
added burdens on law enforcement at.a
time when the public is erying out for
more and more effective enforcement. of
our laws.

Here are some more of my objections:

. Who is covered by this bill? I do not
know. I have studied it. In section 2(a)
it says that—

It shall be unlawful for & government offi«
cer or employee, in connection with the in-
vestigation or prosecution of & criminal of-
gnse, to search for or to seize any work

oduct materlals possessed by a person.

1 1620
ossessed by a person—what person?
My person. There is no limitation what-
soever so long as the possession is with
a purpose to disseminate to the public a
newspaper, book, broadcast, or similar
form of public communica.tion

Well, I respectfully submit, Mr.
Spéaker, some day I intend to publish

my memou‘s a"fo ! on,‘ everything in my

r files I-do intend- “some day:-possibly to

disseminate to the public in the form of
a book, newspaper; broadcast, or other
similar form of public comniunication. -

I respectfully submit’ that that-open
door is available to a,nyone who might

wish to use it.
Under subsection (b) under seotion 2

we go beyond “work. product” to:any

documentary material; in:fact, specifi=-
cally. “documenta.ry ma;terlals other than
work product.” e
We now open the door completely. a.n
bring in everything that is documentary..

‘That is defined later on in the bill to:be:

almost every conceivable sort of thing,

whether it be in print, -tape,. videotape, .
negative, film, out-take, or interview file;

Just about anything that is tangible, It

is very broad, Mr. Speaker.

I also respectfully point out that this
bill has been presented to the House in
a somewhat unfortunate manner. The
Whip Advisory refers to this as protect-
ing “institutional press.” There is noth-
ing in the bill referring to institutional
press. But if there were, I do not know
how we would define it. -

How about poor Tom Paine of our
Revolution, who put out a flier once in
8 while to stir the spirit of freedom in
our patriots? Would he qualify as insti=-
tutional press? I doubt it. I think you
and I, Mr. Speaker, and everyone else
in this House has put out more press
releases than Tom Paine generated in
his entire life. Therefore, are we the-
press? Perhaps we are. If §o, if this bill
is enacted we cannot be searched gen-
tlemen. -

And this bill, Mr. Speaker, not only
prevents seizure, it prevents search. No
person can search. He cannot search in
a public parking lot. He cannot search
anywhere. He simply cannot search. If
what he is going after is work product
or documentary, material,- no more
search. That is the end of it.

The title of the bill speaks of “first
amendment activities,” yet the bill seems
to be restricted to activities which relate
to what is commonly called “the press.”
The first amendment provides that the
Congress shall make no law—

Respecting an estabhshment of reli-
gion;

Or prohibiting the free exercise there-

or abridging the freedom of speech

Or of the press;

Or the right of the people peaceably to
assemble; and

To petition the Govemment for a re-
dress of griévances.

None of these basic rlghts is affected
by this bill except, inferertially, free-
dom of the press. After indirectly touch-
ing that freedom the bill soars off into
the unknown and prohibits all Govern-.
ment officials, Federal State, county, and
local, from: First, searching for (no
matter where); and second, from
seizing, (no matter what the circums-
stances), documentary material.

I submit that is outrageous that all
law enforcement officers are flatly pro-
hibited from searching for documentary
materials which are evidence of crim-
inal activity solely because the possessor~

of them can represent that he has a

.I- submit, Mr. .

. ity before the 143

purpose to. dissem' ‘

the public in-a “ni D

cast,” Or ~'othe sirmlar form of ‘puinc‘;‘;t» :
communicatxon ! :

or usly duestion that the Congress

aked right to bar the search- .

vities:of non-Federal law:

cers in matters that do

_not violate the Constitution, and clearly.

the - Supreme’ - Court:held .in . Zurcher

. against Stanford Daily that-the events '~

escnbed therein were-not unconstiti-:

nal. Yet this bill does precisely that;
it bars State and local law enforcement. . - -
~officers - from "econducting: searches - for

selzures of -docunientiry evidence, . - .
"It has also been argued that the Sus . -

pre rie::Court decision in- Zurcher sets -

up ‘a-“new standard;.of reasonableness.” -

nothing new about that standard, it is .
as old-as the fourth amendment itself. .
That ameridment requires, we will’ Te-
member, that— =37 -

THE right of the people to be secure in
their persons, houses, papers,. and effects>

 against unreasonable searches and selzure,s,'

shall not be violated.

Stating that the standard is “reason=.
able” is only the afirmative form of . -
" stating that the searches shall not be

‘“‘unreasonable:” Lastly, this bill is pref--
erential in nature in that it favors up-
reasonably one class of persons over:
many others who are sirhilagly situated,”
It 157180 degrees.the opposite ot “equal-
I urge the defeat of this bill,

(Mr, DANIELSON -‘asked -and. was

given permission. o’ revise and exfend;" ’

yield - '

his remarks.) - R
Mr. McCLORY. Mr. Speaker,
myself such time as' I may consume.. -
It is true that.the.bill comes:to- the

floor in a slightly”different form  than. e

it emerged from the Committee on the
Judiciary as a result of this amend-
ment; but the result ‘of the amendment,
it seems to me, is to assure that the law
enforcement agencie$. will' continite to

have the kind of authority “which they -

require in connéeétion with searches and .
seizures, which are in pursuance of en-
forcement of suspected crimma,r ‘active"
ity

As a substitute for the ehmination
of the paragraph which would have lim» -
ited the law enforcement authofity.in -
this_area, there is a new sectioh being
added which specifies that the Attorney
General shall within 6 months of the"

daté .of enactment of the. act provide -

guidelines which would be. a “directory ..

of Federal officers ‘who' feel that docu- .-
mentary materials which are in private "
possession are essential and are ‘impor- - -

tantto-have in connection with the crime .
inal prosecution. .

It seems to me that those of us who -
objected .to the provisions whieh would -
have limited law enforcement agencles

are satisfied that this provision author-"- 7.

izing the establishment of guidetines is™

an adequate answer and will protect the -

law enforcemeént comimunity. At least,
that is my feeling and that is, my exX=
pectation.

I do not want to do a.nything to limit
or restrict full and fair law enforcement.

er, that’ there i
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I think that this legis]auon would not
do that.

At the same time, it does seem that
there was a public concern as a result of
the search carried out in connection with

_the Stanford Daily situation. This would
provide for the issuance of subpenas and
not search warrants in connection with
that kind of an investigation, that kind
of a requirement or desire for docu-
mentary evidence.

So I have the feeling that the legisla-
tion is in good shape now and does re~
spond to the needs of the law enforce-
ment community, at the same time
protecting the constitutional interests of
the private citizen. I belleve that the
measure should be overwhelmingly
passed.

(Mr. McCLORY sasked and was given

- permission to revise and extend his re-

marks.)

Mr. KASTENMEI‘ER Mr. Speaker, 1
yield myself such time as I may consume,

Mr. DANIELSON. Mr. Speaker, would
the gentleman yield for a question?

Mr. KASTENMEIER. I yleld for a
question.

Mr. DANIELSON. What is the nature
of the amendment which apparently ac-
companies the bill; would the gentleman
state, so that the record will reflect it?

Mr. KASTENMEIER. The amendment
consists of striking section 3 which was
objected to, as pointed out by the gentle~
man from Illinois (Mr. McCrory) by
some Members, which was a requirement
that the Federal Government in all cases
of innocent third party searches go
through the same procedures more or
less as in section 2, and in lieu thereof
placing Attorney General guidelines
which are a slight variation of those
enacted by the Senate in lieu of a statu-
tory requirement that these warrants be
obtained only in a particular way.

Mr. DANIELSON. In other words, sec~
tion 3 as it appears in the printed bill
has been stricken in its entirety and a
different section, including the guidelines
to which the gentleman refers, has been
substituted in its place?

Mr. KASTENMEIER. Yes, and the
guidelines consist of a single page that
I thought was available to the gentle-
man. I am sorry it was not earlier so

that the gentleman could have had a_

chance to examine it more closely.

Mr. DANIELSON. Section 4 remains
as it was, I gather.

Mr. KASTENMEIER. Yes, the rem-~
edy section, indeed, as offered by the
gentleman from Ilinois (Mr. HypE) and
supported by the gentleman from Cali-
fornia remains intact.

Mr, DANIELSON. That would be both
section 4 and section 5 relative to the
- Tort Claims Act.

Mr. KASTENMEIER. Yes, exactly.

Mr. DANIELSON. There is a definition
in the bill, subsection (¢) on page 10,
line 4.

Mr. KASTENMEIER. In terms of the
definition, page 2 of the committee
amendment, consisting really of techni-
cal amendments offered by the gentle-
man from OChio (Mr. KINDNESS) were
accepted and modified very slightly the
deﬁniztion section. This is reflected on
page 2.
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Mr. DANIELSON. On page 10, there
is a definition of “any other govermental
umit”, to which I refer.

Mr. KASTENMEIER. That remains
unchanged.

Mr. DANIELSON. There is no lan-
guage within the bill that I am aware
of that refers to any other governmental
unit, so I am bringing that to the atten-
tion of the gentleman. I think it may be
only a technical error, bu I do not find
any other use of that phrase within the
bill,

Mr. KASTENMEIER. My memory is
not precise on that point. I do not recall
how the term is used. .

Mr. DANIELSON. One other thing.
This does restrict the right of not only
Federal law enforcement officials, but it
inhibits the right of State officials, coun-~
ty, municipal, cr any others, as well, to
use search warrants for evidentiary doc-
umentary material,

Mr. KASTENMEIER. Yes, as far as
section 2 is concerned in terms of the
first amendment, it always has been both
a State and Federal bill.

Mr. DANIELSON. I thank the gentle-
man.
® Mr. QUAYLE. Mr. Speaker, I commend
the House Judiciary Committee and my
colleagues for completing action on H.R.
3486 the Documentary Materials Privacy
Protection Act, a bill to remedy the Su-
preme Court’s Zurcher against Stanford
Daily decision, and bringing it to the
floor.

I have worked to achieve just such a
remedy since the Court ruled on this
case on May 31, 1978. In this decision,
the Court ruled that it is lawful to con-
duct surprise searches against a news
organization, business, or private home
even if the employees or occupants were
innocent of wrongdoing.

This decision weakened the first and
fourth amendments and intruded into
the privacy not only of the media, but of
all citizens.

On June 7, 1978, I introduced the Citi-
zen Protection ‘Act to mandate any law
official use a subpena to gather informa-~
tion from a person who has “a reasonable
expectation of privacy.”

In making the decision, the Court spe-~
cifically called for “congressional action
to establish a nonconstitutional protec-~
tion against possible abuses of the search
warrant procedure.”

Although the Zurcher case concerned a
newspaper, the effect of the decision was

- much broader. In effect, every business,

home, or office could be subject to a forc-
ible entry and search even though none
of the persons employed or residing there
were suspected of a crime.

I do not argue that prosecutors a,nd
law enforcement officers should have the
authority to gather evidence. My legis-
lation, which is similar to that con-
sidered by the House, stated specifically
that if a person is considered to be in-
volved in a crime or if there is reason-
able evidence that the material sought
could be destroyed while the subpena is
being sought, then other methods may
be used.

However, I commend my colleagues
for their steadfast support of freedom
from unreasonable search and seizure.

September 22, 1980

This freedom traces back to the colo-
nial period when Samuel Adams drafted
the “Rights of Colonists and the List of
Infringements and Violations of Rights
in 1772.” By passing this bill we are in
keeping with the great expectations of
our forefathers.

It is the role of Congress to insure
that the rights of all Americans are pro-
tected in 1980 as the framers of the
Constitution intended in 1776. In pass-
ing this legislation we have carried out
our duty to respond to the Court’s chal-
lenge by mandating the use of the sub-
pena rather than forced unannounced
searches to innocent third parties.®
@ Mr. KINDNESS. Mr. Speaker, I rise
to contribute to the legislative history
of H.R. 3488 which was considered
earlier today.

During full committee markup, I
raised several questions about certain
words and phrases which were used in
the bill because I felt that they lacked
precision and thus could lead to con-
fusion as to exactly what this bill pro-
tected and how law enforcement author-
ities were to comply with its provisions.

My first concern was the definition of
“documentary materials.” As stated in
the bill, it seemed to be an attempt to
give examples that related to the news-
recom; yet, it failed to recognize the
increasingly sophisticated means of re-
cording information. The committee
smendment includes a new definition
which I believe more adequately reflects
the modern-day meaning of “documents
upon which information js recorded.”

The second area of concernn had to do
with the phrase “the criminal offense

for which the materials are sought.” My *

question was “Sought for what?” I

raised this and the previous question in |

a letter to Philip Heymann, Chief of the
Criminal Division of the Department of
Justice. I believe that my letter and his
response, which are here submitted for
the record, more fully explain my con-
cern over this phraseology and the sub-
stitution, in the committee amendment,
of the phrase “the criminal oﬁense to
which the materials relate.”

HOUSE OF REPRESENTATIVES,

Washington, D.C., April 18, 1980.

Mr. Puruir HEYMANN,

Assistant Attorney General, U.S. Department
of Justice, Criminal Division, Washing-
ton, D.C.

Dear PHIL: As you know, the House Ju-
diciary Committee yesterday reported a bill
intended to provide protection to newsper-
sons and “innocent third parties” from
searches such as that which prompted the
Zurcher v. Stanford Daily case,

I am told that your division had quite a bit
to do with the drafting of this legislation,
and since the Committee was unable to
answer my questions, I would like to pose
them to you.

1. In the definition section, it is not at al
clear to me what 1s meant by “tapes”, “out-
takes”, and “interview files”. Since video
tapes are specifically mentioned, does “tapes”
refer to just audio tapes? How about coms
puter tapes? Isn't an “outtake” film o
videotape? Is “interview file” a widely-ac-
cepted term of art in the news business and
understood by law enforcement personnel
so as to be a meaningful term to use? Isn't
an “interview file” composed of written or
printed material, audiotapes, photographs,

Y
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etc {which are otherwise listed) Just what
does this term mean?

2. In four instances in the bill, the follow-
ing language appears: *“. ... the oﬁense\iot
Which the materials are sought
materials sought for the investj
criminal offense? the prosecartio
fense? The language of the biit i
the materials would he sought for i
migsion of the crime—an obviously unine-
tended grammatical error. Showid steps, be

. taken to negate inferences that the materials -
" sought be relevant to the prosecution of the ;

offense or must be admissible evidence?.

) I have some difficulties with this legislaf
tion im other respects; but if the bill passes

T info law In this form, I don’t want to share
the embarrassment of having done nothing
to at least clear up the areas discussed in
this letter. I would appreciate your support
in formulating amendment language to be
offered when the bill is considered by the
Homse of Representatives. Your early atten-
tion o these guestions would be most help-
ful amd I hope to hear from you before the
fuil House of Representatives takes up this
bitl.

8incerely yours,
TroMAS N. KINBNESS,
Member of Congress.
U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., June 9, 1980
Hon. THOoMAS N, KYNDNESS,
Hoatse of Representatives,
Waskington, D.C,

DesAR CONGRESSMAN KINDNESS: This is in
response to the questions you raised cone«
cexming. the language of certain provisions
of H.R.3486.

First, you aré correct in noting that there
is some overlap tn the terms which are in-
‘corporated in the bill's definition of “docu-
mentary materials.” It was intended that~
these terms serve as illustrations of the types
of documentary materials which might be
sought in a search coming within the scope

=0f the bill as drafted by the Department of
Justice for the Administration. They were
not intended to be either all inclusive or
mutually exclusive.

3 In Hght of the actions of the Committee
in approving an expansion of the scope of
the bill far beyond the area of Pirst Amend«
ment activities to which the bill was origi-
nally limited, the retention of these terms
as illustrations of “documentary materials”
may be out of place since they were examples
of documentary materials likely to be held by
those involved in First Amendment acti-
vities.

Your second question concerned the lan~
guage “the offense for which the materials

are sought.,” Perhaps this phrase could be -

clarified if it were amended to read “the of-
fense to which the materials sought relate.”
Rule 41(b) of the Federal Rules of Criminal
Procedure presently requires that materlals
sought by search bear a relationship to &
particular criminal offense. Rule 41(b) pro--
vides:

“(b) Property Which May be Seized with a
Warrant. A warrant may be issued under this
rule to search for and seize any (1) property
that constitutes evidence of the commission
of a criminal offense; or (2) contraband, the
fruits of crime, or things otherwise crimi-
nally possessed; or (3) property designed or

gatended for use or which is or has been used
28 & means of committing a criminal offense.”
¥ However, you are correct in suggesting that
there should be no inference that the mate-
1s sought be admissible as evidence. Deter«
inations of admissibility occur at suppres-
sion hearings and at trial. The question of
the admissibility of the items to be seized as
evidence at trial 1s not at issue at & warrant
proceeding.
Since you expressed an interest in this leg-
. islation generally, I am enclosing & copy of

the Attorney . Gen
haiyman.:and.

* ‘e Mr. HYDE. Mr. Speaker I
tatio

luctant support of-this leg
the inoment it ‘emerged Trom the

committee on Courts, Civil Libertiés, and-

the Administration of Justice, T appg
a provisien then oontained in sect

of the bill and which was dQesigmed $0:

extend the “subpena-first” rule to ¢
innocent third parties.” At that tihms;

- offered an amendment to strike thatse%

tion and fully intended to join wiath mit
colleague from the other side, Mr. Dafrs
IELSON from the California, in offering an

amendment on the floor to remove that.

portion of the bill, The Justice Depar

ment has sinee withdrawn its support:

fgr this amendment and so I will not offe
i

As has been stated, this legislation ;
principally designed to protect the pub
lie’s right to know. It Is not designed to
make a sweeping change in constitutional
law regarding the probable cause stand-
ard cohtained in the fourth amendment.
In Zurcher against Stanford Daily, 436

U.S. 597 (1978), the Court held that the

fourth amendment’s minimal require-
ment for the issuance of a search war-
rant is probable cause to believe the evi-
dence exists where you wish to search.
Congress, of course, has the power to
broaden and build upon that standard.
This is what we have done with the crea«
tion of the “subpena first” rule now
contained in the bill. By this procedure,
law enforcement authorities must seek
& subpena first before resorting to the
issuance of a search warrant. Unfortu-
nately, the sponsors of this legislation are
not content to make changes which pro-
tect confidential informants from dis-
covery pursuant to unannounced search-
es. They seek to extend this rule to “all
third parties,” including employees and
relatives of criminals.

On March 31, 1980, Attorney General

‘Benjamin Civiletti denounced the pas-

sage of H.R. 3486 with section 3 as a part
thereof. Similarly, the other body was
unable to pass its version of the bill with
section 3 as a part.thereof. Instead,
guidelines have evolved and the Depart-
ment of Justice has indieated a wilking-
ness to accept them. Apparently a com-
promise has been reached, the wisdom of
which I am not yet convinced.

In my judgment there is no logical
distinction between guidelines and the
provisions of section 3. This bill is de-
signed to protect the public’s right to
know, and in doing so to protect con-
fidential sources whose identities may
inadvertently be discovered during an
unannounced search pursusnt to a war-
rant. It is not designed to protect em-
ployees of organized crime and family
members who may frequently serve as
statutorily created sanctuaries in which
previously accessible evidence can be
stored indefinitely.

It is because I sincerely support the
public’s right to know and the protec-
tions provided in this bill to insure that

3 b Y persens, to pmwde a remedy
gbgnsomaggrievedby wiokdions of the

. Mr. Speaker, 1

“ask unannnm:s conse for the immedi=-

gt;e mnsiﬁeratmn of ) smular Senale

The SPEAm. pEo tempore. Is fhere
objection te tiké peemest of the genﬁe
man from Wiseshshe?.

There was nro obfectien.

The Clerk ze& I:he Senate bul, as
f0110w5'

Be it enacted by the Senate and House of °
Representatwes of the United States of
America in Congress assembled, That this

~Act may be citett as bhe "anacy Protection

Act of 1980", - ~
TITLE I—FIRST AMENDMENT PRWAGY
PROTBECTION
Pn!A—-BmmAms

Sec.” 101. (a) Notwithstending m'y'«eméf'

law, it shall be unlawful for a government
officer or employee, in connection with the

. Investigation or prosecution of 'a}erbmmw!

nate to the publc a newspaper, book, btoa,.
cast, or other simiiar form of

munication, in or affecting interstate or = -

foreign commerce; but this provision shan
not impair or affect the ability of any 20Vs=.
ernment officer or emptoyee, pursusnt 6 -
otherwise epplicable law, vo scarch for or
seize such materials, if——

(1) there s probable cause to belteve 'ﬁhat
the person possessing such materials has
committed or is committing the cﬂmmm
offense for which such materisls are 8¢
Provided, howewer, That 8 government 1

or employee may not secarch Tor or se!ze ’

such materials under the provistons of this
paragraph . #f the offense -for whttch saoch

materials are sowghit comsists of the reeéptz.
possession, communieation, or wnmamg
of such materials or the Imformation con-
tained therein (but such & search or seizure
may be conducted under the provisions of

this paragraph if the offense censifets of the .

receipt, possession, or communieation of M-
formation relating to ‘the natiomal defenee,
classtfied Informatlon, or wrestricted data
under the provisions of section 793, 794, 797,
of 798 of title 18, Upited States Code, or
section 224, 225, or 227 of the Atomie Energy
Act of 195¢ (42 U.S.C.\3274. 2276, - 2277). or.

>
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section 4 of the Subversive Activities Con-
trol Act of 1950 (50 U.S.C. 783)); or

(2) there is reason to belleve that the
immediate seizure of such materials is néc-
essary to prevent the death of, or serious
bodily injury to, & human being.

(b) Notwithstanding any other law, it
shall be unlawful for a government officer or
employee, in connection with the investiga-
tlon or prosecution of a criminal offense, to
search. for or seize documentary materials,
other than work produet materlals, possessed
by a person in connection with a purpose to
disseminate to the public a newspaper, book,
broadcast, or other similar form of public
communication, in or affecting interstate or
foreign commerce; but this provision shall
not impair or affect the ability of any gov-
ernment officer or employee, pursuant to
otherwise applicable law, to search for or
seize such materials, if—

(1) there is probable cause to believe that
the person possessing such materials has
committed or is committing the criminal
offense for which such materials are sought:
Provided, however, That & government officer
or employee may not search for or selze such
materials under the provisions of this para-
graph if the offense for which such materials
are sought consists of the recelpt, posses-
sion, communication, or withholding of such
materials or the information contained
therein (but such a search or sejzure may be
conducted under the provisions of this para-
graph if the offense consists of the receipt,
possession, or communication of information
relating to the national defense, classified
information, or restricted data under the
provisions of section 793, 794, 797, or 798
of title 18, United States Code, or section
224, 225, or 227 of the Atomic Energy Act
of 1954 (42 U.8.C. 2274, 2276, 2277), or sec-
tion 4 of the Subversive Activities Control
Act of 1950 (50 U.S.C. 783));

(2) there is reason to belleve that the

immediate seizure of such materials is neces-
sary to prevent the death of, or serious
bodily injury to, & human being.

(3) there 1s reason to believe that the
glving of notice pursuant to a subpena duces
tecum would result in the destruction, alter-
ation, or concealment of such materials; or

(4) such materials -have not been pro-
duced in response to a court order directing
compliance with a subpena duces tecum,
and—

(A) all appellate remedies have been
exhausted; or . -

(B) there is reason to believe that the de-
lay in an investigation or trial occasioned by
further proceedings relating to the subpena
would threaten the interests of justice.

(¢) In the event a search warrant is sought
pursuant to paragraph (4) (B) of subsection
(b), the person possessing the materials shall
be afforded adequate opportunity to submit
an affidavit setting forth the basis for any
contention that the materials sought are not
subject to seizure.

PART B—REMEDIES, EXCEPTIONS, AND
DEFINITIONS

Sec. 105. This Act shall not impair or affect
the ability of a government officer or em-
ployee, pursuant to otherwise applicable law,
to conduct searches and seizures at the bor-
ders of, or at international points of, entry
into the United States in order to enforce the
customs laws of the United States.

SEec. 106. (a) A person aggrieved by a search
for or selzure of materials in violation of this
Act shall have a civil cause of action for
damages for such search or selzure-—-

(1) against the United States, against a
State which has waived its sovereign immu-
nity under the Constitution to a claim for
damages resulting from a violation of this
Act, or against any other governmental unit,
all of which shall be liable for violations of
this Act by their officers or employees while

»
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acting within the scope or under color of
their office or employment; and

(2) sagainst an officer or employee of &
State who has violated this Act while acting
within the scope or under color of his office
or employment, if such State has not waived
its sovereign immunity as provided in para-
graph (1). -

(b) It shall be a complete defense to a
civil action brought under paragraph (2) of

subsection (a) that the officer or employee

had a reasonable good faith belief in the law-
fulness of his conduct.

(¢) The United States, a State, or any
other governmental unit liable for violations
of this Act under subsection (a) (1), may not
assert as a defense to a claim arising under
this Act the immunity of the officer or em-
ployee whose violation is complained of or
his reasonable good faith belief in the law-
fulness of his conduct, except that such &
defense may be asserted if the violation com-
plained of is that of a judicial officer.

(d) The remedy provided by subsection
(a) (1) against the United States, a State, or
any other governmental unit is exclusive of
any other civil action or proceeding for con-
duct constituting a violation of this Act,
against the officer or employee whose viola-
tion gave rise to the claim, or against the
estate of such officer or employee.

(e) -Evidence otherwise admissible in a
proceeding shall not be excluded on the basis
of a violation of this Act.

(f) A person having a cause of action un-
der this section shall be entitled to recover
actual damages but not less than liquidated
damages of $1,000, such punitive damages
as may be warranted, and such reasonable
attorneys’ fees and other litigation costs rea-
sonably incurred as the court, in 1ts discre-
tlon, may award: Provided, however, That
the United States, a State, or any other gov-
ernmental unit shall not be liable for inter-
est prior to judgment,

(g) The Attorney General may settle a
claim for damages brought against the
United States under this section, and shall
promulgate regulations to provide for the
commencement of an administrative inquiry
following & determination of a violation of
this Act by an officer or employee of the
United States and for the imposition of ad-
ministrative sanctions against such officer or
employee, if warranted.

(h) The district courts shall have original

jurisdiction of all civil actions arising under
this section.
» SEc. 107. (a) “Documentary materlals”, as
used in this Act, means materials upon which
information is recorded, and includes, but is
not limited to, written or printed materials,
photographs, tapes,' videotapes, negatives,
films, out-takes, and Interview files, but does
not include contraband or the fruits of a
crime or things otherwise criminslly pos-
sessed, or property designed or intended for
use, or which is or has been used as, the
means of committing a criminal offense.

(b) “Work product materials”, as used in
this Act, means materials, other than contra-
band or the fruits of a crime or things other-
wise criminally possessed, or property de-
signed or intended for use, or which is or
has been used, as the means of committing a
criminal offense, and—

(1) in anticipation of communicating such
materials to the public, are prepared, pro-
duced, authored, or created, whether by the
person in possession of the materials or by
a person other tuun the person in possession
of the materials;

(2) are possessed for the purposes of com=-
municating such materials to the public; and

(3) include mental impressions, conclu-
sions, opinlons, or theories of the person who
prepared, produced, authorized, or created
such material.

(c) “Any other governmental unit”, as
used in this Act, includes the District of

=

September 22, 1980

Columbla, the Cammonwealth of Puerto
Rico, any territory or possession of the
United States, and any local government,
unit of local government, or any unit of
State government.

SEc. 108. The provisions of this title shall
"become effective on October 1, 1980, except
that insofar as such provisions are applica=~
_ ble to a State or any governmental unit other
than the United States, the provisions of
this title shall become effective one year from
the date of enactment of this Act.

TITLE II—ATTORNEY GENERAL
GUIDELINES

Sec. 201. (a) The Attorney General shall,
within six months of the date of enactment
of this Act, issue guidelines for the pro-
cedures to be employed by any Federal officer
or employee, in connection with the inves-
tigation or prosecution of & criminal of-
fense, to obtaln documentary materials in
the private possession of a person when the
person is not reasonably believed to be a
suspect in such offense or related by blood
or marriage to such a suspect, and when the
materials are sought are not contraband
or the fruits or instrumentalities of an of-
fense. The Attorney General shall incor-
porate in such guidelines—

(1) a recognition of the personal privacy
interests of the person in possession of such
documentary materials;

(2) a requirement that the least intrusive
method or means of obtaining such mate-
rials be used which do not substantially
jeopardize the availability or usefulness of
the materials sought to be obtained; and

(8) & recognition of special concern for
privacy interests in cases in which a search
or seizure for such documents would intrude
upon a known confidential relationship.

(b) The Attorney General shall collect
and compile information on, and report
annually to the Committees on the Judi-
ciary of the Senate and the House of Repre-
sentatives on, the use of search warrants
by Federal officers or employees for docu-
mentary materials described In subsection
(2) (3). - :

(c) An issue relating to the compliance,
or to the failure to comply, with guidelines
issued pursuant to this section may not be
litigated, and & court may not entertain such
an issue as & basis for the suppression or
exclusion of evidence.

“MOTION OFFERED BY MR. KASTENMEIER

Mr. KASTENMEIER. Mr. Speaker, 1
offer a motion.

The Clerk read as follows:

Mr. KaSTENMEIER moves to strike out all
after the enacting clause of the Senate bill,
S. 1790, and to insert in lieu thereof the
provisions of H.R. 3486, as passed.

The motion was agreed to.

The Senate bill was ordered to be read
a third time, was read the third time,
and passed.

The title was amended so as to read:
“A bill to limit governmental search and
seizure of documentary materials pos-
sessed by persons, to provide a remedy
for persons aggrieved by violations of the
provisions of this act, and for other pur-
poses.”,

i
[

[t

wh

rew

A motion to reconsider was laid on the

table.

A similar House bill (H.R. 3486) was -
laid on the table.

APPOINTMENT OF CONFEREES ON 8. 1790

Mr. KASTENMEIER. Mr. Speaker, I
ask unanimous consent that the House
insist on its amendment to the Senate
bill and request & conference with the.
Senate thereon.
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and,‘ -hoéu: ob,

féliowmg conferees: Messrs. . KASTEN+
MEIER, DANIELSON, MazzoLY,  HARRIS,

GUDGER, 'CARR, RAILSBACK, SAWYER, and
MooORrHEAD of California. -
There was no objection.

GENERAL LEAVE ,-
-=  Mr. KASTENMEIER. Mr. Speaker; I
* may have 5 legislative days within which
to revise and extend their remarks on
the bill, H.R. 3486, just considered.

. The SPEAKER pro tempore. Is there
- ebjection to the request of the gentleman
from Wisconsin? .

There was no objection.

HOSTAGE RELIEF ACT OF 1980

Mr. FASCELL. Mr. Speaker, I move to
suspend the rules and pass the bill (H.R.
7085), to provide certain benefits to in-
dividuals held hostage in Iran and to sim-
iiarly situated individuals, and for other
purposes as amended.

The Clerk read as follows:

' H.R. 7085

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this Act
may be cited ag the “Hostage Rellef Act of
980", :

TITLE I-—-SPECIAL PERSONNEL BENEFITS
DEFINITIONS

SEc. 161, For the purposes of this title—
(1) The term “American hostage” means
<80y individual who, while—
(A) In the civil service or the uniformed
‘services of the United States, or
(B) a eltizen or resident alien of the United
tes rendering personal service to the
Ited States abroad similar to the service
of a civil officer or employee of the United
States (as determined by the Secretary of
State),
is placed In a
hostage period.
{2) The term “hostage period” means the
Peried beginning on November 4, 1979, and
ending on the later of—
{A) the date the President specifies, by
Executive order, as the date on which all
cltizens and resident aliens of the United
States who were placed in a captive status
due to the selzure of the United States Em-
bassy in Iran have been returned to the
United States or otherwise accounted for, or
(B) January 1, 1883,
{3) The term “family member”, when used
with respect to any American hostage,
meansg—
(A) any dependent (as defined in section
5561 of title 5, United States Code) of such
. hostage; and
(B) any member of the hostage's family or
household (as determined under regulations
- which the Secretery of State shall prescribe).
4) The term “captive status” means a
issing status arlsing because of a hostile
action abroad-—
«(A) which 18 directed against the United
s during the hostage perfod; and
¥(B) which is identified by the Secretary of
State In the Federal Reglster, -
-{6) The term “missing status”—
(A) in the case of employees, has the
meantng given it in section 5661(5) of title
5, United States Code;
(B) In the case of inembers of the uni.

<

captive status during the
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() e-educational or training Institu.
tion ds not operated on a semester or quarter
em. the earlier of the end of any course
egan. before guch date or the end of

: b date, -

“similar meaning as tHat provide
sections, as determined by the
State, - N )
(6) The terms “pay and allowances
Playee”, and “agency” have .thé meaknin,
given to:such terms.in section. 5562 of tifie. s
United States Code, .and the terms “civil. (5
.service®, “uniformed services”, and “armed
-forces” ‘have the meanings given to such
.terms in section 2101-of such title 5. LEl
 PAY AND ALLOWANCES MAY BE ALLOTTZD T4
.. - SPECIAL SAINGSFUND =
“'SEe. 102. (&) The Secretary of the Treasury - Al 0 ! » s
shall establish a savings funds to whick the . ‘Which occurs after the dats of de&thi g
head of an agency may allot alt or any por- -~ :{4) Lhe preceding provisions of this sub-
tlon of the pay and allowances of any Section shall not apply with respect to any
American hostage which are for pay pericds BPOUSe-of child who 1s eHgible for assistance
;- nider chapter 35 of title 98, Tnited States

during which the American hostage 1s in & )
captive status and which are not subject to I S ) -
‘en allotment under section 5563 of title 5, =A4R) (I} In "?d?!ﬁﬁ%mﬁ te special cip-
United States Code, under section 553 of c&mstatx;:e_s, the head of "Q.@S%ﬁcylg:{a “‘t‘
title 37, United States Code, or under any 4er regulations prescribed-hy the President,
other provision of law. pay (by advancement .or relmbursement) an
(b) Amounts so aHotted to the savings American hostage. for expenses lncurx{ed for .
fund shall bear interest at & rate which, for subflstencte. Nglo?l;lees. supplﬁesé]books. and
any calendar quarter, shall be equal to the etﬂ;lpmg? » aud o erdedubnmen e:poinies.
average rate paid on United States Treasury xstl:uatto;wng 8n educatforal or training
(2) Payments shalt be avatiable under this

bills with three-month maturities 1ssued
during the preceding calendar quarter. Such subsection for an American hos tage for edu.
cation or training which occurs—

interest shall be compounded quarterly. . 3
(¢) Amounts may be allotted to the savings
fund from pay and allowances for any pay tag(:’: c:fpt:{vetl::att::njx’l::ﬂoni ot suph > hqs-v B
period ending after November 4, 1979, and (B) on or befors i

(1) the end of any semester or quarter (as

before the establishment of the savings fund.
Interest on amounts aillotted from the pay appropriate) which begins re the date
pnd allowances for any such pay perted shall which is 10 years after the day on which the
be calculated as if the allotment had oc- hostage ceases to be 40 & o e status, or
curred at the end of the pay period. (ﬂ) if the education ot or mmg mse&m
(d) Amexints tn the savings fund credited tion 18 not operated on & se mter or qu r
to any Ameriean hostage shatl be_oons!dered system, the earlier of the gm“n d of any éomurtese
8s pay and allowances for purposes of sec- which began before sweh date of the o nd of .
tion 5563 of title 5, Umited States Code, (or the 12-week period following that date :
in the case of & member of the uniformed (¢) Assistance under tists se ction sh a&l be
services, for purposes of section 553 of title t;lacontlnued for any. individu al whbse eon- -
duct or progress is wunsatisfactory -under -

otherwise apply under subparagraph

wmﬂi‘m& shail
" gitbsection for &
spGuse. or child of -an Individual who 18 an

Américan hostage for education or training

37, United States Code) and shall otherwise
be subject to withdrawal under procedures

standards
which the Secretary of the Treasury shall pursuant to- section 1924 of tietle. 38, Bnited .
establish. : . - : et
R States Code.
MEDICAL AND HEALTH CARE AND RELATED

(d) In no event may assistance be pro-
" vided under this section for any individual
for a period in excess of 45 months (or the
equivalent thereef in part-time education
or tralning). S < ; .
(e) Regulations prescribed by the Prest- -
dent under this gection shal rovide that
the program under this section consistent-
with the assistance program under chap-
ters 85 and 36 of title 38, United States
Code. - P .
EXTENSION OF APPLICABILITY OF CERTAIN BENE-
FITS OF THE SOLDIERS' AND SAILORS® CIVIL
RELIEF ACT OF 1940 - .
SEec. 105, (a) Under regulations prescribed
by the President, ‘an American hostage 18
entitled to the benefits provided by the Sot~
diers’ and Saflors’ Civij Relef Act of 1940
(40 U.S.C. App. 501 et seq.), including tHe
benefits provided by section 701 (50 US.C.
App: 591) but excluding the benefits provids .
ed by sections 104, 105, 106, 400 through 408,
501 through'512, and 514 (50 U.8.C. App. 514,

EXPENSES

SeEc. 103. Under regulations prescribed by
the President, the head of an agency may
pay (by advancement or reimbursement)
any individual who i{s an American hostage,
or any family member of such an individual,
for medical and health care, and other ex- .
penses related to such care, to the extent
such care—

(1) 1s incident to that individual betng
an American hostage; and ‘

(2) is not covered by insurance.

EDUCATION AND TRAINING

SeEc. 104, (a)(1) Under regulations pre-
Scribed by the President, the head of an
agency shall pay (by advancement or reim-
bursement) a spouse or child of an Ameri-
can hostage for expenses incurred for sub-
sistence, tuition, fees, supplies, books, and
equipment, and other educational expenses,
while attending an educationsl or training-
institution.

(2) Except as provided in
payments shall be available under this sub-
section fora spouse or child of an individual
who is an American hostage for education
or training which occurs—

(A) after the ninetleth day after the date
the individual is placed in & captive status,
and : ’

(B) on or before—

(1) the end of any semester or quarter (as
appropriate) which begins before the date
on which the hostage ceases to be in a cap-
tive status, or

baragraph (8), and 574).

(b) In applying such Act for purposes of
this sectioh— ’ .

(1) the term “person in the miittary serv-
fce” is deemed to include any such American _
hostage; .

(2) the term “perlod of miflitary service” -
1s deemed to include the pertod during which
such American hostage is in & captive stat

(3) references ‘to the Se
Army, the Secretary of_the.
- R B /‘

a: esspblon bf ~aesiptante rm o
> . g2api.(B) whielrisinter than the datewhich
T d

consistent with those established - .5~

515, 516, 640 through 846, 561 through 572, '
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General of the Army, the Chief of
Naval Personnel, and the Commandant,
United States Marine Corps, are deemed to
be references to the Secretary of State.

(c) The preceding provisions of this sec-
tion shall not apply with respect to any
American hostage covered by such provisions
of the Soldiers’ and Sailors’ Civil Relief Act
of 1940 by resson of being
forces.

APPLICABILITY TO COLUMBIAN MOSTAGH

Sgc. 106. Notwithstanding the .require-
ments of section 101(1), for purposes of this
title, Richard Starr of Edmonds, Washing-

" ton, who, as & Peace Corps volunteer, was
held captive in Columbia and released on or
about February 10, 1980, shall be held and
considered to be an American hostage placed
in a captive status on November 4, 1979,

EFFECTIVE DATE

Sec. 107. The preceding provisions of this
title shall take effect as of November 4, 1979.

TITLE II—TAX PROVISIONS

Sec. 201, COMPENSATION EXCLUDED FroM
GRross INCOME.

For purposes of the Internal Revenue Code
of 1954, the gross income of an individual
who was at any time an American hostage
does not include compensation from the
United States received for any month during
any part of which such individual was—

(1) in captive status, or

(2) hospitalized as & result of such in-
dividual’s captive status. -
Sec. 202. INCoME TAXES OF HOSTAGES WHER
- . DeATH RESULTS FROM CAPTIVE

STATUS. R

(a) GENERAL RULE—In the case of an in-
dividual who was at eny time an American
hostage and who dies as a result of injury or
disease or physical or mental disability in-
curred or aggravated while such individual
was in captive status—

(1) any tax imposed by subtitle A of the
Internal Revenue Code of 1954 shall not ap-
ply with respect to— s

(A) the taxable year in which falls the
date of such individual’s death, or

(B) any prior taxable year ending on or
after the first day such individual was in
captive status, and

(2) any tax imposed under such subtitle
A for taxable years preceding those specified
in paragraph (1) which is unpald at the
date of such individual’s death (including
interest, additions to the tax, and additional
amounts) —

(A) shall not be sssessed,

(B) if assessed, the assessment shall be
abated, and

(C) if collected, shall be credited or re-
funded as an overpayment.

jutant

(b) DEeATE MusT OccuRr WITHIN 2 YEARS OF
CESSATION OF CAPTIVE StaTus—This section

shall not apply unless the death of the in-
dividual occurs within 2 years after such in-
dividual ceases to be in captive status.
Sec. 203. SPousg May FILE JOINT RETURN.

(a) GENERAL RULE—I{ an individual is an
American hostage who is in captive status,
such individual's spouse may elect to file &
joint return under section 6013(a) of the In-
ternal Revenue Code of 1954 for any 'taxable
year—

(1) which begins on or. before the day
which 1s 2 years after the date on which the
hostage perlod ends, and /

(2) for which such spouse Is otherwise en-
titled to file such a joint return.

(b) CErRTAIN RULES MADE APPLICABLE,—FoOr
purposes of subsection (a), paragraphs (2)
and (4) of section 6013(f) of such Code (re-
lating to joint return where individual is in
missing status) shall apply as if the elec-
tion described in subsection (a) of this sec-
tion were an election described in paragraph
(1) of such section 6013(f).

N .

Approved For Release 2007/05/23 : CIA-RDP85-00003R000300040008-9

in the armed

. dividual—

or Release 2007/05/23 : CIA-RDP85-00003R000300040008-9

CONGRESSIONAL RECORD —HOUSE

204. TIME FOR PERFORMING CERTAIN ACTS
POSTPONED BY REASON OF CAPTIVE
STaTUSs. —

. (@) GeNerAL Ruiz.~In the case of any in-
dividual who was st any time an American
hostage, any period during which he was in
captive status (and any period during which
he was outside the United States and hospi-
talized &8 & result of captive status), and

BEs.

_ the next 180 days thereafter, shall be disre-

garded in determining, under the internal
revenue laws, In respect of any tax liability
(including sny interest, penalty, additional
amount, or addition to the tax) of such in-

(1) whether any of the acts specified in
paragraph (1) of section 7508(a) of the In-
ternal Revenue Code of 1954 was performed
within the time prescribed therefor, and

(2) the amount of any credit or refund
{including interest).

(b) APPLICATION TO SpousE.~The -provi-
sions of this section shall apply to the spouse
of any individual entitled to the benefits of
subsection (a). The preceding sentence shall
not cause this section to apply to any spouse
for any taxable year beginning more than 2
years after the date on which the hostage
period ends.

(c) Section '7508(d) MADE APPLICABLE.~—
Subsection (d) of section 7508 of the Inter-
nal Reventte-Code of 1954 shall apply to sub-
section (a) in the same manner as if the
benefits of subsection (a) were provided by
subsection (a) of such section 7508.

SEC. 205. DEFINITIONS AND SPECIAL RULES.

(a) AMERICAN HOSTAGE.~FoOr purposes of
this title, the term “American hostage”
means any individual who, while—

(1) in the civil service or the uniformed
services of the United States, or

(2) a citizen or resident alien of the United
States rendering personal service to the
United States abroad similar to the service
of & civil officer or employee of the United
States (as determined by the Secretary of
State),
is placed in a captive status during the hos-
tage period.

(b) HosTAGE PERIOD.—FOr purposes of this
title, the term “hostage period” means the
pericd beginning on November 4, 1979, and
ending on whichever of the following dates
is the earlier:

(1) the date the President specifies, by
Executive order, as the date on which all
citizens and resident aliens of the United
States who were placed In & captive status
due to the seizure of the United States Em-
bassy in Iran have been returned to the
United States or otherwise accounted for, or

(2)December 31, 1981.

(c) Caprive Starus—For purposes of this
title—

(1) I~ cENERAL—The term “captive status”
means a missing status arising because of &
hostile action abroad—

(A) which Is directed against the United
States during the hostage period, and

(B) which is identified by the Secretary of
State In the Federal Register.’

(2) MISSING STATUS DEFINED.—The term
“missing status”—

(A) In the case of employees, has the
meaning given it in section 5561(5) of title
5,. United States Code,

(B) in the case of members of the uni-
formed. services, has the meaning given it in
section 551(2) of title 37, United States Code,
and

(C) in the case of other individuals, has &

similar meaning as that provided under such
sections, as determined by the Secretary of
State.
For purposes of the preceding sentence, the
term “employee” has the meaning given to
such term by section 5561(2) of title b,
United States Code.
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(d) HOSPITALIZED AS A RESULT OF CAPTIVE
STATUS.~—

(1) IN 6ENERAL.—For purposes of this title,
an individual shall be treated as hospitalized
as a result of captive status if such individ-
ual is hospitalized as & result of injury or
disease or physical or mental disability in-
curred or aggravated while such individual
was in captive status. . -

(2) 2-YEAR LivrT.—Hospitalization shall be
taken into account for purposes of para-
graph (1) only if it is hospitaiization— e

(A) occurring on or before the day which is
2 years after the date on which the indtvid-
ual’s captive status ends (or, if earlier, the
date on which the hostage period ends), or %

(B) which 18 part of a continuous period
of hospitalization which began on or before
the day determined under subparagraph (A).

(¢) CiviL SERVICE; UNIFORMED SERVICES.——
For purposes of this section, the terms “civil
service” and “uniformed services” have the
meanings given to such terms by section 2101
of title 5, United States Code.

(f) APPLICATION OF TITLE TO ALL TEHRAN
HosTaGES~1In the case of any cltizen or resi~
dent alien of the United States who is deter=
mined by the Secretary of State to have been
held hostage in Tehran at any time during
November 1979, for purposes of this title—

(1) such individual shall be treated as an
American hostage whether or not such indi«
vidual meets the requirements of paragraph
(1) or (2) of subsection (a), and

(2) if such individual was not in the civil
service or the uniformed services of the
United States—

(A) section 201 shall be applied by substi~
tuting “earned income (as defined in sec-
tion 911(b) of the Internal Revenue Code of
1954) attributable to” for ‘“‘compensation
from the United States recetved for”, and

(B) the amount excluded from gross in-~
come under section 201 for any month shall
not exceed the monthly equivalent of the
annual rate of basic pay payable for level V
of the Executive Schedule. ¢

(g) APPLICATION OF TITLE TO INDIVIDUAL
HeLp CAPTIVE IN CoLomsiA—For purposes of’
this title, Richard Starr of Edmonds, Wash-
ington, who, as a Peace Corps volunteer, was,
held captive in Colombia, shall be treated as
an American hostage who was in captive
status beginning on November 4, 1979, and
ending on February 10, 1980.

(h) SPECIAL RULES.~

(1) COoMPENSATION.—FoOr purposes of this
title, the term “compensation” shall not in-
clude any amount received as an annuity or
as retirement pay.

(2) WAGE WITHHOLDING.—ANy amount ex-
cluded from gross income under section 201
shall not be treated as wages for purposes
of chapter 24 of the Internal Revenue
Code of 1954, =
SEC. 206. 8TrUunpy oF Tax TREATMENT OF

HosTAGES. ;

(a) Stupy.—The Chief of Staff of the Joint
Committee on Taxation shall study all as-
pects of the tax treatment of citizens and
resident aliens of the United States who
are taken hostage or are otherwise placed in’
& missing status.

(b) REPorRT.—The Chief of Staff of the
Joint Committee on Taxation shall, before
July 1, 1981, report the results of the study
made pursuant to subsectlon (a) to the
Committee on Ways and Means of the Hou
of Representatives and the Committee o
Finance of the Senate. .
TITLE III—TREATMENT OF THE HOS-

TAGES IN IRAN

VISITS BY THE INTERNATIONAL RED CROSS

‘Sec. 301. (a) The Congress finds that—

(1) the continued illegal and unjustified
detention of the American hostages by the
Government of Iran has resulted in the
deterioration of relations between the
United States and Iran; and




